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DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer's Decison

Name of Case: Personnel Security Hearing
Date of Fling: April 17, 2007
Case Number: TSO-0487

This Decison concernsthe digibility of xxooooxx (hereinafter "the individud™) for anaccess authorization. The
regulations governing the individud's digibility are set forth at 10 C.F.R. Part 710, "Criteriaand Procedures for
Determining Eligibility for Accessto Classfied Matter or Specid Nuclear Materid." This Decison will consider
whether, based on the testimony and other evidence presented in this proceeding, the individud’'s access
authorization should be granted. For the reasons detailed below, it is my decison that the individud’ s access
authorization should not be granted.

I. BACKGROUND

Theindividua has been employed a the DOE site since October 2004. On February 9, 2007, the DOE issued a
naotification letter totheindividud. Attached to the natification letter wasastatement entitled * Information cregting
asubgtantia doubt regarding eigibility for an Access Authorization” (hereinafter referred to as the “information
gatement”). Thefirg security concernin theinformation statement relatesto an October 9, 2006 evauation of the
individuad by a DOE consulting psychiatrist. In her October 23, 2006 report she diagnosed the individua with
Depressive Disorder Not Otherwise Specified and Persondity Disorder Not Otherwise Specified. The
information satement indicates that the DOE consulting psychiatrist’ s diagnosis raises a security concern under
Criterion H. 10 C.F.R. §710.8(h).

The second security concern specified in the information statement relates to the following events: i) in March
2004, the individud was terminated from ajob that he held for 10 years for violence in the workplace, ii) on the
individud’s October 2004 Questionnaire for National Security Position (QNSP) hefailed todisclose hisMarch
2004 hospitdization for a mentd evaduetion, iii) in May 2006, the individua was placed on a performance
improvement plan (hereinafter “ May PIP”) for aworkplace outburst, and iv) during 2005, theindividud failed to
notify the DOE of the menta hedlth treatment hewasreceiving. The notification |etter indicatesthat those actions
indicate theindividud isnot honest reliable and trustworthy and therefore those behaviorsrai seasecurity concern
under CriteriaL. 10 C.F.R. §710.8(l).

The notification letter informed the individud thet he was entitled to a hearing before ahearing officer in order to
respond to the information contained in the notification letter. Theindividua requested a hearing.



| was appointed to serve asthe hearing officer. 1naccordancewith 10 C.F.R. 8 710.25(e) and (g), | convened a
hearing in this matter (the hearing).

Theindividud believesthe medication that heistaking for depression and the coping skills he haslearned from his
psychologist have significantly changed hisability to interact with othersand that these changes have mitigated the
DOE security concerns. Tr. at 162. Below isasummary of the tetimony at the hearing.

1. HEARING TESTIMONY

A. The Individudl’s Psychiatrist

Theindividud’s psychiarist testified that she saw the individua Sx times between August 2006 and May 2007.
Tr. at 11 and 13. She tedtified that the individud “presented with some feglings of depressed mood, anxiety,
trouble desping and little bit of frustration [with] what was going on with [his] work Stuation.” Tr. at 12. She
diagnosed the individua with depressive disorder, not otherwise specified. Tr. at 11. Shetedtified that her initid
treatment plan was medication (\Wéelbutrin twice a day) for the depresson symptoms, and she advised the
individua to seek professiond trestment to improve hisinterpersond skills. Tr. at 13.

Shetedtified that the individud' s depressive symptoms have been resolved, and he hassgnificantly improved his
interpersona and coping skills. Tr. at 13. Shebdievestheindividua has committed toimproving hismenta hedth
and has been compliant in taking the medication which she prescribed and in seeking the professona counsdling
which sherecommended. Shetedtified that she believestheindividud ishonest and has displayed good judgment
inthe lagt year. She bdievesthe individud’ s prognosisis good. Tr. at 14.

B. ThelIndividud’s Psychologist

Theindividud’s psychologigt tedtified that the individud firg visited her in July 2006. At that time, she diagnosed
the individua with mild depressve disorder. Tr. at 52.  She tedtified that she has had 17 sessions with the
individud. Tr. at 58. She described the treatment in the following way:.

The treatment focus congsted mainly of improving [the individud’g] problem solving skills and
coping kills, snceagreat ded of hisissueswere situationd and surrounding some of thedifficulties
that he was having with his employment. So what we started to do was to develop his support
systemn, and hewas encouraged to continueto build up that support system and utilize the peoplein
hislife to be ale to asss him in doing some things.

Also, one of the other gods that we worked on wasimproving hissdf-esteem, improving some of
the other symptoms that we saw in regards to esting and deeping patterns.

Tr. at 56.



It was dso important in our course of treatment that he work on his socia development by
improving his socid interactions and decreasing some of the sengitivity that he might have had, and
again, improving on his sef—esteem and devel oping and using more effective communications skills.

Tr. at 57.

She believes the individua should continue to see her monthly for afew months and then evolveinto apattern of
quarterly counseling. Tr. & 64 and 79. She testified that she has observed a sgnificant change in theindividua
over the treatment period.

His affect has completely changed, he’ salot more confident . . . hisview of thefutureisalot more
open. Hisview of himsdf, which iswhat’ smost important, isvery optimistic. He svery confident
in hisabilitiesand knowsthat he can do lots of different things. Hisrelationshipswith people, from
what he has reported to me, have changed, especidly with hisfamily . . .. He' saso reported at
work that those relationships have changed. So I've seen a great ded of progress with [the
individud].

Tr. a 72.

Sheindicated that theindividud dwaysfollowsthrough on hiscommitmentsto her and that she believesthat during
the time she has known the individua he has demondirated good judgment and reliability. Tr. & 61. Because of
the individud’ s investment in the process she bdieves he will inform her if he hasfuture symptoms of depression.
Tr. at 77.

C. Thelndividud’s Friends

Theindividud' s fird friend testified that he hasknown theindividua for alittle over oneyear. Tr. a 36. He sees
theindividud dmost every weekend at motorcycleriding events. Tr. a 36. Hehasnever seen any indication that
the individual was depressed. Tr. a 38. He tedtified the individud “gets dong with everybody” and heis a
cheerful happy person. Tr. a 38.

Theindividud’ s second friend testified that she dso knows theindividud from the motorcycling group’ sevents.
Tr. at 44. For theyear and ahdf that she has known the individud, she has never seen any signs of mood swings
or depression. She believesthe individud isrdidble. Tr. at 46.

D. Thelndividud’'s Co-Workers

Theindividud’ sfirst co-worker testified that in April 2006 they had a verba argument. Tr. at 83. Following that
argument she explained the Situation to their mutua supervisor. Asaresult of that argument the supervisor placed
theindividud on the May PIP. Tr. at 85. She tedtified that Snce that argument she has never had any other
problems working with the individud. Tr. at 86. She tedtified that the individua completed the PIP on May 1,
2007. Tr. a 85. Shetedtified that she bdievestheindividud’s counsding hasimproved his ability to ded with
problems and interact with co-workers. Tr. at 88.



A second co-worker testified he has known the individud as a co-worker for two years. Tr. at 149. He has
worked closgly with the individua on a number of assgnments. He believes the individud has dways been
dependable. Tr. at 149.

E. ThelIndividua’s Supervisors

Thefirgt supervisor testified that he has known the individud for three years. Hewastheindividud’ s supervisor
for severd months sarting in February 2006. Tr. at 111. He wrote and presented the May 2006 PIP to the
individud. The PIP was designed to improve the individud’ s work place behavior by helping him improve his
interpersond skills and manage hisworkplacefrustrations. The PIPrequired theindividud to receive counsdling
from the Employee Assistance Program (EAP) and it required him to talk with his supervisor about work place
frustrationson aregular basis. Tr. at 111 and 118. Thefirst supervisor testified that theindividua completed dl of
the requirements of the PIP and voluntarily obtained counsdling that exceeded the requirements of the PIP. Tr. at
113. Hetedtified that snce the individud received the PIP there have not been any further workplace outbursts
and “everybody has been very, very happy with [his] work.” Tr. a 115.

The second supervisor testified that he has known the individua since he started working at the ste in October
2004. Tr. a 125. For much of that period he has been the individud’ s supervisor. He testified that prior to the
May 2006 PIP, theindividud often became frustrated with work-related problems. Tr. at 132. Since May 2006
there has been a significant change in the individua’ s behavior. “Inthelast year or o, | don't see any of that in
[theindividud] anymore. [Theindividud] isfully engaged and workswith the[other] employees” Tr. at 129. “I
think he now fedslike he's part of the group . . . he seemsto meto be ahappy productive member of our team.”
Tr. at 130.

F. Thelndividud’s Sister

Theindividud’s Sgter tedtified that after aperiod of limited contact, she reconnected with theindividua in 2004.
Tr. a 95. Since thet time, they have seen each other severd timesand speak on thetelephonetwiceaweek. Tr.
at 98. Shetedified that theindividua told her about his 2004 hospitaization and the May PIP. Tr. at 100 and
103. They havediscussed the individud’ sdepression medication and hiscounsding sessons. Tr. at 103. Hehaes
aso told her about hisfriendsin his motorcycling group. Tr. at 106.

Shetedtified that since the individual has been seeing his counsdor heis*happier, he s more well adjusted, he's
able to handle stressors better.”  Tr. at 107. She believes that the individud wants to maintain those
improvementsin hislife and therefore hewill continue to see his counsdlor. Tr. at 107

G. TheIndividud

1. Criterion H Security Concern

Theindividud tedtified thet in March 2004 hefelt hopeless after adisagreement with hissupervisor. Hewenttoa
local hospital where he was diagnosed with depression. Tr. at 167. He was hospitalized for



seven days. Tr. at 168. Following that hospitaization, he received medication for hisdepresson. However, he
soon stopped taking that medication because he could not afford the medication after is medica coverageended
when he lost hisjob. Tr. at 185.

After he started working at theDOE sitein October 2004, he sought trestment from anew psychiatrist and anew
psychologist. However, these professond relationships ended quickly. Hebelievesthe psychiatrist did not do
an adequate evauation and therefore he decided to discontinue taking the medication prescribed by that
psychiatrist. Tr. at 185. He dso stopped seeing the psychologist because he did not have a good relaionship
with her and the advice that she provided was not productive. Tr. at 183.

After hereceived the May PIP the individud started seeing anew psychologist and psychiatrist. Those experts
tedtified a the hearing and their testimony is summarized above in the sections entitled in the individud’s
psychiatrist and the individud’s psychologist. Tr. at 179. Theindividua testified that the psychiatrist prescribed
Wedlbutrin. Tr. & 193. He bdieves the Wdlbutrin has helped him and he tedtified that he will follow the
psychiatrist’ s medica directions and continue to take dl medication that she prescribes. Tr. at 195.

Theindividud tedtified that his psychologist has provided him with excellent toolsto manage hisrdationshipswith
other people. Tr. at 162. He tedtified that during his counsealing sessions he has learned new perspectives on
problem solving and techniques for dedling with stress without becoming angry. Tr. at 163. Hetedtified that “I
want to continue my therapy so those changes are permanent. Those changes will be part of my lifestyle” Tr.
195. He tedtified that

I’m going to maintain the current level of my therapy, because |’ mseeing, persondly, the changes
that I’'m working through. The issues that I'm working through. I’'m seeing those changes. I'm
happy with those changes, and | want to continue my therapy so those changes are permanent.
Those changes will be part of my lifestyle.

Tr. a 195. Headded, “1 want to be a hedthy individua, not just in society, but for mysdlf. I'm doing thisfor
mysdlf. I’m not doing thisfor my clearance” Tr. a 196.

2. Criterion L Security Concerns

Theindividud tedtified that on March 12, 2004 his employer terminated his employment. Tr. a 162. The
individua tedtified that his employer told him he was being terminated for workplace violence. Theindividud
stated that he told his employer there was no workplace violence but the employer refused to change its
determination to terminate him. He retained an attorney who contacted the former employer. At that time, the
former employer agreed to change his employment record to indicate that he voluntarily resigned. Tr. at 170.

Theindividud testified that he reported hisMarch 2004 hospitaization onhisQNSP. Tr. at 200. He dsotedified
that he did not report his 2005 psychiatric trestment because a fdlow employee told him that reporting that
information could affect his employment and therefore he decided to “hideit.” Tr. at 184. Hetedtified that “I
understand now that [derogatory information] cannot be held back.” Tr. 184.



H. The DOE Consulting Psychiatrist

After hearing the testimony, the DOE consulting psychiatrist tedtified that theindividua’ s psychologist ishdpingthe
individua copewith his persondity disorder not otherwise specified. “ Shel sworking on coping skillsand how [the
individual] viewswhat others are saying to him and, therefore, how does he take it and react to that. It doesnot
matter what [the diagnosis i she's addressing exactly the [personality disorder] characteridtics that | was
concerned with.” Tr. a 214.

Sheindicated that the individua has agood relationship with his psychologist and he “ seemsto be using the skill

that he has been taught by [his psychologis] to pretty good effect, and he' susing them at the workplace and he's
using them outside theworkplace, using themin reationship to hisfamily members, and in deding with hismother's
illness. These are al good, good indicators.” Tr. a 217. The DOE conaulting psychiatrist stated that the
testimony of the co-workersthat see him every day have seen adifferencein hisbehavior and they say “heismuch
more under control, much lesseasily frustrated, happier, socid, moreoutgoing.” Tr.at 217. They vduehimasan
employee and “ see him as a pretty steady person and as someone who does his job well and who getsaongwith
others” Hisfriendsindicate the samething.” Tr. a 216. The DOE consulting psychiatrist o testified that the
medication he is taking for depresson seemsto be evening out hismoods. Tr. at 217.

She tedtified that the individud likes the way he feds now. She believes that if the individud were to have a
recurrence of hisdepression or difficulty with persond relaionshipshewould seek help from his psychologist and
psychiatrist. Tr. at 219. She ads0 tedtified that, as a result of his better understanding of his problem if the
individud had recurrence it would belesslikely toaffect hisjudgment and reliability. Tr.a 219. Shesummarized
her testimony by indicating “he has the tools now, and he' s using them and has been using them to good effect, so
that should something come up in thefuture, he' | be ableto addressit in amore appropriate manner.” Tr. at 220.

She indicated that if he continues his trestment and learning additional coping skills there is a rdaively low
probability that he will have problemsin the future. Tr. at 224.

[1l. REGULATORY STANDARD

Inorder to framemy andyss, | believethat it will be useful to discuss briefly the respective requirementsimposed
by 10 C.F.R. Part 710 upon the individua and the hearing officer.

A. ThelIndividud's Burden of Proof

Itisimportant to bear in mind that a DOE adminigtrative review proceeding under thisPart isnot acrimina metter,
wherethe government would have the burden of proving the defendant guilty beyond areasonable doubt. Oncea
security concern has been raised, the standard in this proceeding places the burden of proof on the individua to
bring forth persuasive evidence concerning his digibility for access authorization. 10 C.F.R. 88 710.21(b)(6),
710.27(b), (c), (d).

This burden is designed to protect national security interests. The hearing is "for the purpose of affording the
individua an opportunity of supporting his digibility for access authorization." 10 C.F.R.



§ 710.21(b)(6). The individua must come forward at the hearing with evidence to convince the DOE that
restoring her access authorization "would not endanger the common defense and security and would be clearly
consgtent with the nationd interest.” 10 C.F.R. § 710.7(a).

Thisisnot an easy evidentiary burden for the individud to sustain. The regulatory standard impliesthat thereisa
presumption againgt granting or restoring an access authorization. See Department of Navy v. Egan, 484 U.S.
518, 531 (1988) ("clearly congagtent with the nationa interest” standard for the granting of access authorizations
indicates "that security determinations should err, if they mugt, on the Sde of denids'); Dorfmont v. Brown,

913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong presumption againg the
issuance of an access authorization). Consequently, it is necessary and appropriate to place the burden of

persuasion on the individua in cases involving nationa security issues. In addition to her own testimony, the
individua in these cases is generdly expected to bring forward witness testimony and/or other evidence which,
taken together, is sufficient to persuade the hearing officer that restoring access authorization is clearly cons stent
with the nationd interest. Personnel Security Hearing (Case No. VS0O-0002), 24 DOE 1 82,752 (1995).

B. Bassfor the Hearing Officer's Decison

In apersonnel security case under Part 710, it ismy role as the hearing officer to issue adecision asto whether
granting an access authorization would not endanger the common defense and security and would be clearly

consstent withthe national interest. 10 C.F.R. §8710.27(a). Part 710 generdly providesthat "[t]hedecision asto
access authorization is a comprehensive, commonsense judgment, made after consderation of al relevant

information, favorable and unfavorable, asto whether the granting of access authorization would not endanger the
common defense and security and would be clearly consistent withthe nationd interest.” 10 C.F.R.§710.7(a). |

must examinethe evidencein light of these requirements, and assess the credibility and demeanor of the witnesses
who gave testimony & the hearing.

IV.ANALYSIS
A. Criterion H Security Concern

| believe the individud’ s treetment has resulted in behavioral changes that have mitigated the security concern
related to the DOE consulting psychiatrist’ s diagnosis of depression and persondity disorder. Theindividud's
testimony indicated that prior to May 2006 the individua did not understand the nature of his depression or his
problemsin dealing with others.  However, after receiving the May 2006 PIP he redlized that he needed to be
fully involved in professond trestmen.

The testimony of the three experts indicated that the medication he is taking for depression has reduced his
depression symptoms and the coping skills he has learned from his psychologist have improved hisrdationships
with others. The tesimony of his co-workers, friends and sister indicate that the individud’ s behavior in the last
year has sgnificantly changed in that he is better able to ded with other people and he now is able to handle
sressful Situationswithout becoming angry. These changeshave ended theverba outburstswhich have previoudy
caused him sgnificant problems.



The DOE consulting psychiatrist indicates that she believesthat the probability thet theindividua will have serious
persondity problemsin thefutureislow. The tesimony of his Sgter, friends and professondsindicates thet the
individua now understands the importance of the treatment he has received and the individud’ s own testimony
indicates that he isfully aware that the trestment hasimproved hislife. | therefore believethat it isunlikdly thet his
depression and personality disorder will causethe seriousverbal outburststhat have occurred in the past and that
he will better control himsdlf in his dedlings with other people. | therefore believe he has sufficently mitigeted the
Criterion H security concern.

B. Criterion L Security concern

The Criterion L security concernisbased ontwo factors. Thefirg istheindividud’ sverba outbursts. The second
isthe individud’ s unrdiahility in providing timely and complete information to the DOE.

| believe he has mitigated the concernsrelated to hisverbal outbursts. The outbursts caused him to beterminated
from his employment in March 2004 and to be placed on the May 2006 PIP. The individud has received
treatment for his depression and learned skillsto ded with stressintheworkplace. Asindicated above, | believe
that the probability that those behaviors will recur islow. Therefore, | believethe Criterion L concern related to
those behaviors has been mitigated.

The second basisfor the Criterion L concern is theindividud’ sincomplete report of hishospitdization on his2004
QNSP and hisfalureto report his2005 psychiatric treetment. The DOE reliesonitsclearance-holderstordigbly
report unfavorable information regardless of whether they are embarrassed by it or unsure of the consegquences.
When an individud falstordiably report information, it leadsthe DOE to question whether that individua can be
trusted to be candid with the DOE and report negative informationin thefuture. My review of the record and my
perception of theindividua’ stestimony |eads meto bdievethat theindividua does not understand theimportance
of rdiadly providing complete and accurate informationto the DOE.

The natification letter indicates that the individud falled to completdy disclose the March 2004 mentd
hospitdization on question 21 of his December 2004 QNSP. That question asks the filer to disclosethe names
and dates of consultations with menta hedth professonds that occurred in the last seven years. Theindividud
answered that question by providing the name of a physicianwhom he consulted in March 2004.  That answer
does not provide complete informeation on the various professionals who treated him during his seven day
involuntary hospitdization. Theindividua may believe that disclosing one physician’s name was a satisfactory
response to the question. However, acandid answer to that question would have, at a mnimum, provided
additiond detail on the circumstances of the treatment in the “continuation space’ provided near the end of the
form. An answer to a question on a QNSP that makes it difficult to understand the full circumstances of
derogatory information suggests that the individua is not committed to religbly providing complete information.
Such unreiability is inappropriate for the holder of an access authorization.

In discussing this matter a the hearing the individud tedtified that he disclosed the psychiatric treetment on his
QNSP. | find thistesimony at the hearing contending that his answer on the QN SPwas adequate confirms that
even now he does not yet understand the obligation of an access authorization holder to provide fully candid
detailed information



A second example of providing incomplete information concerns question 22 onthe same QNSP. That question
asked for information on leaving ajob under unfavorable Stuations. Theindividud's response to that question
was that he left ajob in March 2004 after voluntarily resgning. This may wel be an accurate report of the
agreement his attorney reached with hisformer employer. However, it isnot acomplete description of theactud
events. By minimizing derogatory information, theindividua does not permit the DOE to understand the full scope
of his past. This weskens the DOE' s ability to make an informed decison about his suitability for an access
authorization. This, after dl, isthe fundamental purpose of requiring those gpplying for an access authorization to
complete a QNSP.

| dso found theindividud’ stestimony at the hearing that dealt with hisbehavior prior to hisMarch 2004 discharge
to be unreliable. He was asked if he had any confrontation with his supervisor. He responded “I can't
remember.” Tr. a 170. Tothequestion of whether he had ever received any reprimands he responded: “Not that
| can remember.” Tr. 171. Hewas asked if he had problems with other employees. Rather than answer the
question, he discussed the stress that al the workers were under. Tr. a 171. | believe during the hearing the
individua was not willing to disclose complete information about his behavior prior to his discharge.

Fndly, the notification letter indicated theindividud failed to disclose his 2005 psychiaric trestment. At the
hearing, theindividud admitted thet hefailed to provide that information. Hetestified that hefailed to discloseit to
the DOE because he was afraid of the consequences.

During the hearing, the individud tetified that he now recognizes that he must disclose informationto the DOE
That statement, inand of itsdlf, doesvery little tomitigate the DOE security concern, giventhe individud’ sfalureto
provide completeinformetion a the hearing about hisMarch 2004 discharge and hislessthan complete satement
at the hearing about his disclosure of his March 2004 hospitdization on hisQNSP. Therefore, | believethat the
individua has failed to mitigate the DOE Criterion L security concernrdaed to providing unreliableinformation.

V. CONCLUSION

| have concluded that the individud has mitigated the DOE security concern under Criterion H but has not
mitigated the DOE security concern under CriterialL of 10 C.F.R. 8710.8. Inview of therecord beforeme, | am
not persuaded that granting the individua access authorization would not endanger the common defense and
security and would be clearly consstent with the nationd interest. Accordingly, | find thet theindividua's access
authorization should not be granted.

Thereview procedures applicableto proceedings under Part 710 wererevised effective September 11, 2001. 66
Fed. Reg. 47061 (September 11, 2001). Under the revised procedures, the review is performed by an Apped
Panel. 10 C.F.R. § 710.28(b)-(e).
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